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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR. 
 
Present :  Sri P.C. Kalita 
  Civil Judge,  

Sonitpur, Tezpur 
 
    Monday, the 24th day of August, 2015 
 
   Title Suit NO. 7 of 2011 
 
 State Bank of India,  

Local Head Office at G.S. Road, Dispur,  
PO -  Assam Sachivalaya, Guwahati – 781006  

  
......... Plaintiff(s) 

        Petitioner(s) 
    -VERSUS – 

 
Central Inland Water Transport Corporation Ltd.  
Registered  office at 4, Fairlie Place, Dalhousie, 
Kolkata – 700001. 

       ........ Defendant(s). 
          Opposite Party 
 
   This Suit is coming on for final hearing or having been heard on 

7th day of August, 2015 in the presence of :   

Mr. A. Goswami           Advocate(s)    Plaintiff(s) 
Learned Advocate        Pleader(s)           Petitioner(s) 
 
Mr. P. K. Dutta 
Learned Senior Advocate 
Mr. S. Borthakur      Advocate(s)         Defendant(s) 
Advocate       Pleader(s)    Opposite Party 
             
 
  And having stood for consideration to this day, the 24th day of 

August, 2015, the Court delivered the following Judgment :-   
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J   U  D  G   M   E  N   T 

 

  This is a suit for specific performance of concluded contract with 

permanent injunction.  

 

2.  The plaintiff‟s case, inter-alia, in brief, is that the defendant, 

Central Inland Water Transport Corporation Ltd., owns and possesses a plot of 

land measuring 1 bigha 2 kahta 10 lessas covered under Dag No. 2061, Periodic 

Patta No. 716 at Tezpur town, 3rd part, Mouza – Mahabhairab, district – Sonitpur, 

Assam with an old building standing thereon, as described in the schedule of the 

plaint. The plaintiff – bank knowing about the fact of selling of the suit land by 

the defendant, there was communication / negotiation between the parties since 

2000 and a detail discussion held on 02-01-2007, whereby it was agreed that the 

defendant will sell the said immovable properties at a price of Rs.47 lacs only as 

consideration amount, Rs.10 lacs to be paid as advance amount and the rest 

Rs.37 lacs will be paid at the time of execution of final sale deed, vide letter No. 

CPD/ESTATE/08, dated 02-01-2007. In the said letter, the plaintiff-bank was 

advised to deposit Rs.10 lacs in their account No. 10916346956 maintained with 

SBI, Alipur Branch, Kolkata. The plaintiff – bank also pleaded that an amount of 

Rs.10 lacs were deposited with the defendant vide letter No. CMD/01/04/159, 

dated 15-02-2007 of CMD of the defendant. The defendant has received the 

advance amount of Rs.10 lacs on 02-01-2007 and engaged Sri S. Dutta Gupta, 

Ex-Head, as Consultant to facilitate completion of the transactions and handing 

over the property. That the plaintiff further pleaded that the said land premises 

was handed over to the plaintiff-bank in March, 2007 and since then, the 

plaintiff-bank is in actual physical possession of the said properties. Though the  

area of the said properties, as per record of the defendant, was 1 bigha 2 kahta 

10 lessas, but on subsequent measurement, it was found that the actual area of 

the said property is 1 bigha 1 katha and 16 lessa. The plaintiff –bank always and 

still is willing to perform their part of contract for payment of balance 

consideration of Rs.37 lacs to the defendant and bear the necessary expenditure 

for stamp duty, registration fee etc. for due execution and registration of the sale 

deed by the defendant in favour fo the plaintiff. That the plaintiff received a 
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letter, dated 13-09-2010, from the Under Secretary to the Govt. of India, Ministry 

of Shipping ( IWT Section) stating therein a decision that “ there should be a 

tender for the sale of the said CIWTC‟s property”, despite arriving at of a 

concluded contract dated 02-01-2007 and confirmed by subsequent 

correspondences for sale of the suit properties between the parties. The plaintiff 

–bank pleaded further more that apprehending the breach of concluded contract 

for sale by the defendant, the plaintiff –bank served a demand notice dated    

30-10-2010 through its advocate Mr. A. Goswami by registered post with A/D to 

the defendant demanding upon to accept the balance sale consideration amount 

and to execute and register the sale deed in favour of the plaintiff at the plaintiff 

expenses within 60 days of the said notice without fail. But, the defendant after 

receiving the said legal notice, instead of executing the sale deed, made attempt 

to return Rs.10 lacs advance amount by cheque and subsequently by DD, in clear 

breach of contract, which was never accepted by the plaintiff –bank. Hence, this 

suit.  

 

 3.  On the other hand, the defendant has contested the suit by filing 

a written statement. In the written statement, the defendant, inter-alia, stated 

that the suit is not maintainable ; there is no cause of action for the suit ; the 

suit is bad for want of statutory notice u/s 80 of CPC ; the suit is barred by law 

of Limitation. That when the plaintiff-bank came to know that defendant had 

decided to sell the suit land then both the parties made correspondences since 

the year, 2002, the defendant vide letter dated 02-01-2007, informed the Circle 

Development Officer, SBI that after discussion, SBI agreed to pay Rs.47 lacs only 

in respect of the suit land and CIWTC has agreed to grant, sale, convey, transfer 

the suit property to SBI subject to final approval of the Board and possession will 

be delivered immediately on execution of Deed of Conveyance in favour of the 

plaintiff –bank and accordingly, requested to issue cheque of Rs.10 lacs only. 

The defendant vide letter dated 23-12-2010 had informed the Assistant General 

Manager, Region –III, State Bank of India, about sending of cheque Rs.10 lacs to 

them towards refund of advance paid to CIWTC as per direction of Ministry of 

Shipping, Govt. of India and also informed that as per directives of the Ministry 

of Shipping, Govt. of India, the sale of land and banglow shall have to be 
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executed and finalised through tender process and accordingly, requested the 

plaintiff-bank to participate in the tender process. That some terms and condition 

of the sale of the suit property were mutually agreed upon, but final terms and 

conditions of the sale of the suit property will not finally determined as the Govt. 

of India is the final authority to finalise the deal and the plaintiff also knew this 

vital fact not only prior to discussion of the deal, but also during the continuance 

discussions for sell of the suit property. The defendant has denied that the suit 

property is in the actual physical possession of the defendant and as such, 

question of performing part of any obligation of any non-existent contract does 

not arise at all. That the plaintiff without finalisation of the deal had paid Rs.10 

lacs only to the defendant, but the same was returned to the plaintiff by the 

defendant as per directives of the Govt. of India. That as there was no contract 

for sale of suit property to the plaintiff and as such, question of trying to breach 

said non-existent contract by the defendant does not arise at all. The other 

terms and conditions like obtaining permission of the competent authority of the 

sale of the suit property expenses of stamp paper and registration cost and other 

Misc. expenditures, time for execution of the sale deed were not discussed and 

determined. The Govt. of India ultimately had not accepted the offer made by 

the plaintiff –bank and asked the defendant to sell the suit property through 

tender process. Therefore, the defendant prays for dismissal of the suit.  

 

4.  Upon perusal of the pleadings of both sides and after hearing 

learned advocates of both sides, the following issues are settled :  

 

1. Whether there is any cause of action for the suit ?  

2. Whether the suit is maintainable in its present form ?  

3. Whether the suit is non-joinder of necessary party ?  

4. Whether the suit is bad for want of statutory notice ?  

5. Whether the defendant entered into a concluded contract with 

the plaintiff for sale of suit premises at a consideration of 

Rs.47,00,000/- ? 

6. Whether the defendant had received Rs.10,00,000/- as 

advance after entering into the contract with plaintiff ?  
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7. Whether the defendant handed over the possession of suit 

premises to the plaintiff in March/2007.  

8. Whether the plaintiff is entitled to decree of Specific 

performance of concluded Contract with permanent 

injunction, as prayed for ? 

9. To what relief / reliefs the parties are entitled ? 

    

5.   During trial, the plaintiff has examined one witness and exhibited 

certain documents to prove its case. On the other hand, the defendant has also 

examined one witness in support of their case.  

 

Discussion, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence, oral and documentary, and 

the material available on the case record and the written form of argument 

submitted by the plaintiff. Heard the augment advanced by the learned 

advocates for both sides.   

 

7.   ISSUE NO. 1 

 

   1. Whether there is any cause of action for the suit ?  

 

   The plaintiff SBI pleaded that since 2002, there were several 

communication / negotiation with the defendant –Company and on 02-01-2007, 

it was agreed that defendant will sell the land, described in the schedule of the 

plaint and the price of the land was fixed at Rs.47 lacs, with Rs.10 lacs to be paid 

as advance amount and the remaining amount i.e. Rs.37 lacs will be paid at the 

time execution of final sale deed. It is also stated that the plaintiff-bank was 

advised to deposit Rs.10 lacs in their account No. 10916346956 maintained in 

SBI, Alipur Branch, Kolkata. The plaintiff also pleaded that the defendant –

Company handed over the physical possession of the suit premises in March, 

2007.  
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  On the other hand, the defendant – company has denied entering 

into a concluded contract for sale in respect of the suit land and also handing 

over of physical possession of the suit land to the plaintiff-bank. The defendant –

Company has admitted that there was several correspondences in regard to sale 

of the suit land between the parties.    

 

  A cause of action is a bundle of essential facts. In the present 

case, the plaintiff‟s assertion of right and denial the same by the defendant has 

created a cause of action, which requires judicial determination. It is, thus, seen 

that there is a cause of action for the suit. Hence, this issue is decided in the 

affirmative and in favour of the plaintiff.   

 

8.   ISSUE NO. 2 

    

2. Whether the suit is maintainable in its present form ? 

   

   The defendant  has raised the plea of maintainability of the suit in 

the written statement. The defendant stated that the defendant concerned is a 

Govt. of India undertaking which the plaintiff has specifically admitted in para 

No.26 of the plaint, stating therein that the defendant is a „Estate‟ within the 

meaning of Article 12 of the Constitution of India. Hence, the Central 

Government is the necessary party of this suit and without impleading the 

Central Government, no effective decree can be passed in this suit. 

 

    The plaintiff in para No.26 of the plaint stated that defendant is a 

instrumentality of the Central Government and is an „Estate‟ within the meaning 

of Article 12 of the Constitution of India. Here, in this case, the plaintiff admitting 

that the defendant –Company is a Govt. of India undertaking, but has failed to 

implead the Central Government – Union of India, as a party defendant in the 

suit. The Govt. of India is a necessary party in this suit and in absence of Union 

of India, no effective decree can be passed in this suit. Here, in this connection, 

a decided case reported in 2014 (4) SCC 365, placed reliance upon by the 

defendant‟s learned advocate may refereed.  
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  Ext.16, letter dated 30-10-2010 addressed to the under Secretary 

to the Govt. of India by the plaintiff – bank, shows that plaintiff called upon to 

execute and register the sale deed in respect of the suit land. Hence, this issue is 

decided in the affirmative and in favour of the defendant.  

 

9.   ISSUE NO. 3 

 

   3. Whether the suit is non-joinder of necessary party ?  

 

  This issue has been raised by the defendant in the written 

statement. The defendant – Company in their written statement stated that the 

actual owner of the suit property is the Govt. of India, which is competent 

authority to decide and finalise the sale of the suit property. This defendant has 

no power and authority to take final decision on the subject matter without 

approval and sanction of the Ministry of Shipping, Govt. of India, which fact is 

known to the plaintiff. Here, in this case, the plaintiff has not made the Govt. of 

India a party, which is a necessary party. In absence of Govt. of India, no 

effective decree can be passed in this suit. Therefore, this issue is decided in the 

negative and against the plaintiff.  

 

10.   ISSUE NO. 4 

 

4.  Whether the suit is bad for want of statutory notice ?  

 

  The defendant has taken the plea that the suit is bad for want of 

statutory notice u/s 80 of CPC. The plaintiff has instituted this suit against the 

defendant CIWTC Ltd. represented by its Chairman and Managing Director, 

CIWTC Ltd. Delhousie, Kolkata. Here in this case, the Govt. of India was not 

made a party defendant by the plaintiff. The defendant has also failed to show 

as to how and why the suit is bad for want of statutory notice u/s 80 of CPC. 

Hence, this issue is decided in the negative and against the defendant.  
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11.   ISSUE NO. 5 

 

5. Whether the defendant entered into a concluded contract with the 

plaintiff for sale of suit premises at a consideration of Rs.47,00,000/- ? 

   

    This is the vital issue to be adjudicated upon in this suit.  

 

   Learned advocate for the plaintiff submits that there is a 

concluded contract for sale between the parties and as such, the plaintiff is 

entitled to get a decree for specific performance of contract over the suit land. In 

support of his contentions, learned advocate has placed reliance upon the 

following decisions :  

 

(i) AIR 2012 ORISSA 12  

(ii) AIR 2012 PATNA 16  

(iii) AIR 2012 SUPREME COURT 2035  

 

   Per Contra, Mr. P. K. Dutta, learned senior advocate for the 

defendant submits that there was no concluded contract between the parties and 

the parties were still at a negotiating stage, there were some communication / 

negotiation between the parties. Learned advocate also submits that the alleged 

agreement, dated 02-01-2007 does not disclose accounting details and who is to 

obtain the necessary sale permission and who is to bear the necessary expenses 

for stamp duty etc. In support of his contentions, learned advocate has placed 

reliance upon the following decided cases :  

 

(i) (2008) 12 SCC 145 

(ii) AIR 2012 Calcutta 43 

(iii) AIR 2010 Gauhati 137 

(iv) 1986 (1) Civil LJ 377 Karnataka High Court 

(v) AIR 2009 Bombay High Court 1 
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  I have carefully perused all the citations referred by the learned 

advocates of both sides. 

 

   The plaintiff - SBI in the plaint and its Assistant General Manager 

Sri Chitendra Nath Goswami in his evidence in affidavit as PW-1 stated that after 

several communication / negotiations since 2000, on 02-01-2007, it was agreed 

that the defendant will sell the suit properties, described in the schedule of the 

plaint at a price of Rs.47 lacs only, as consideration amount with Rs.10 lacs to be 

paid as advance amount and Rs.37 lacs will be paid at the time of execution of 

final sale deed. In the said letter dated 02-01-2007, the plaintiff – Bank was 

advised to deposit Rs.10 lacs in their account No. 10916346956. The plaintiff on 

15-02-2007, deposited Rs.10 lacs with the defendant to the CMD of the 

defendant which was received as advance amount of Rs.10 lacs. PW-1 has 

exhibited the letter sent to the Circle Development Officer of their bank from the 

defendant bearing reference No. CPD/ESTATE/08, dated 02-01-2007 as Ext.6, 

letter sent to the Circle Development Officer of plaintiff-bank from the defendant 

bearing reference No. CMD/01/04/159, dated 15-02-2007 as Ext.7, letter to the 

defendant from advocate of plaintiff –bank Sri A. Goswami, dated 30-11-2010 as 

Ext.14.  

 

  During cross-examination, PW-1 admitted that the bank has 

instituted this suit against the defendant on the basis of correspondences made 

between the parties. Vide Ext.17, the defendant – Company had deposited Rs.10 

lacs vide cheque dated 23-12-2010 through Syndicated Bank in favour of the 

plaintiff-bank. He also admitted that in Ext. 10 (d) clause it is written that the 

defendant – Company will execute and register the sale deed in favour of the 

plaintiff-bank after obtaining an approval from the Govt. of India, Ministry of 

Shipping. Later, the defendant –company intimated the plaintiff-bank that after 

arriving at final conclusion with the agreement for sale, then the defendant will 

execute and register the sale deed in favour of the plaintiff –bank and thereafter, 

the defendant will hand over the possession of the suit property to the plaintiff. 

The documents which plaintiff-bank has exhibited is in regard to negotiation / 
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discussions in respect of the sale of the suit land. He also admitted that without 

the approval of the Govt. of India, Company could not perform the deal.  

 

  I have perused the exhibited documents. Ext.6 (alleged letter) is 

the letter sent to the Circle Development Officer of plaintiff –bank from the 

defendant bearing reference CPD/ ESTATE/ 08, dated 02-01-2007. In clause (b) 

of the said letter, it is clearly stated that - CIWTC will obtain the final 

approval from its Board of Directors for execution of the sale deed in 

favour of SBI and final sale deed shall be executed by the parties 

within three months from today”.  

 

   So, to attain a finality of the agreement in question for sale, the 

approval / sanction from the Govt. of India is required. Here, in the instant case, 

the Govt. of India had not sanctioned/approved the agreement for sale, entered 

into between the plaintiff-bank and defendant Company. So, it can be said that 

the nature of the contract was such that in the absence of sanction of the 

contract, could not be specifically enforced. The contract between the parties 

was in the nature of contingent contract which was dependant on the sanction in 

favour of the defendant by the competent authorities i.e. Union of India. Unless 

that contingency was fulfilled, the contract was not capable of specific 

enforcement as stated in Section 31 of the Indian Contract Act, 1892.  

 

  The other terms and conditions, such as, obtaining permission of 

competent authorities for sale of the suit land, cost of the stamp paper, 

registration cost etc. who is to bear were not discussed / mentioned between the 

parties in the exhibited documents of the plaintiff.  

 

  That apart, the said letter exhibited by the plaintiff-bank shows 

that there were some communication / negotiation only between the parties, 

which does not lead to a concluded contract. In fact, there are no clear cut terms 

of contract between the parties on the basis of which the plaintiff could ask for 

specific performance of the so called contract.  
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  In view of the above facts and circumstances, the contract 

entered into between the parties could not be said to be a concluded contract. 

Hence, this issue is decided in the negative and against the plaintiff.   

 

12.  ISSUE NO. 6  

6. Whether the defendant had received Rs.10,00,000/- as advance after 

entering into the contract with plaintiff ?  

 

  The plaintiff pleaded that as per the communication / negotiation 

dated 02-01-2007, an amount of Rs.10 lacs deposited with the defendant- 

Company vide letter No. CMD /01/04/159, dated 15-02-2007 of the CMD of the 

defendant, which was acknowledged by the defendant. The defendant has not 

denied the receiving the said amount, but subsequently, the defendant has 

refunded the said advance amount of Rs.10,00,000/- , vide cheque by letter 

dated 23-12-2010, which the plaintiff has refused to accept. Thereafter, the 

defendant again vide letter (Ext.R), dated 25-02-2011 by way of demand draft, 

drawn in favour of State Bank of India at Guwahati refunded the said amount to 

the plaintiff, as directed by the Union of India. Hence, this issue is decided in the 

negative and against the plaintiff.  

 

13. ISSUE NO. 7  

 

7. Whether the defendant handed over the possession of suit premises to 

the plaintiff in March/2007.  

 

  The plaintiff stated that the defendant had handed over the 

possession of the suit land in March, 2007 to the plaintiff –bank.  

 

 During cross-examination, PW-1 admitted that vide letter dated 

15-02-2007 ( Ext.7), the defendant communicated the plaintiff bank that the 

defendant will inform the plaintiff about execution and registration of the sale 

deed and handed over the possession of the suit land later on. He also admitted 

that in the letter dated 02-01-2007 (Ext.6), it was mentioned that as soon as 
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execution and registration of the sale deed, the defendant will hand over the 

possession of the suit land to the plaintiff.  

 

  I have carefully perused the alleged agreement, dated 02-01-2007 

( Ext.6). Clause (c) of the said agreement shows that -- CIWTC will give 

vacant possession of the entire premises to SBI immediately on 

execution of the Deed of Conveyance in favour of SBI. 

  

  On the other hand, the defendant has disputed the possession of 

the plaintiff over the suit land. The plaintiff has failed to prove its possession 

over the suit land by adducing any oral or documentary evidence. Thus, it 

appears that the defendant has not handed over possession of the suit premises 

to the plaintiff in March, 2007. Therefore, this issue is decided in the negative 

and against the plaintiff.  

 

14.   ISSUE NOS. 8 and  9 

 

8. Whether the plaintiff is entitled to decree of Specific 

performance of concluded Contract with permanent injunction, 

as prayed for ? 

9. To what relief / reliefs the parties are entitled ? 

   

   Both the issues are co-related, and as such, for convenience, 

taken together for discussion.  

 

   In view of the decision made in Issue Nos. 5,6 and 7, both the 

issues are decided in the negative and against the plaintiff.  

   

O R D E R 

 

15.     In the result, the plaintiff‟s suit is dismissed, on contest.  

 

However, parties shall bear their own cost.  
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Prepare the decree accordingly.  

 

The suit is disposed of. 

 

              Given under my hand and seal of this Court on this day, the 24th 

day of August, 2015.  

 

 

      
Dictated and corrected by me. 
 

 

 
 
 
 

 
Dictation taken and  
transcribed be me : 
 
        
(J. K Muru) 
Steno.     **** 

( P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 

(P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


